PO Box 603
Springville
NY 14141

Comments on the proposed Consent Decree settlement
of the December 2006 NYSlawsuit against the USA,06-CV-810,
brought in the Western District Court
Summary
Lacking the required National Environmental Policy Act (NEPA) site-wide waste disposition
decision (ROD) at West Valley that was called for over 22 years ago in the Coalition's 1987
Stipulation of Compromise Settlement (SOCS) and agreed to in personal meetings of Coalition
members with State and federal representatives in 1995, we denounce this secretly negotiated
CERCLA Consent Decree (CD) and its terms as premature and unacceptable and we urge the Court to
reject it.
The required, twelve-plus years overdue, site-wide NEPA waste disposition decision will be
adversely affected and regional future public health will be harmed by the a priori setting of
State/federal cost splits for the various wastes and waste management areas.
This CD makes no statement regarding its applicability to the NEPA process at West Valley,
nor can it legally do so under the court-reviewable, open NEP A process. Yet New York State
(NYS) claims that the CERCLA cost splits set out in the CD will apply to a site-wide West Valley
NEP A decision up to 30 years from now, at which point 100s of millions to billions of dollars will
have been wasted on the irrational "preferred" long-term onsite waste management approach at
this rapidly eroding, geologically unstable site and such decision will be virtually meaningless
insofar as far as satisfying the important intent and purposes of NEP A. (There is recent evidence
that there will not be any future site-wide NEPA decision, see below).
This CD represents a final step in the trashing ofNEPA at West Valley and is a very sad
commentary on the current ethical condition of the leadership ofNYS government. Using the excuse
of court-ordered confidentiality, the State has provided no details ofthe discussions involving its
claims; there is mention of federal counterclaims but no specifics on these claims. This is totally
unacceptable given the lack of a site-wide NEPA long-term waste disposition decision arrived at
through an open, publicly reviewable NEPA process. What went on in the secret meetings leading to
this CD? Why is the optional mediation secrecy requested by the Parties being maintained by the
Parties, in particular the State, which brought suit, following this agreement to settle?
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Main Points
The fundamentally important purposes ofNEP A - to scientifically evaluate the long-term
environmental cost ramifications of various waste management options before pubic resources are
committed - are being ignored by the State and federal governments at the State-owned West Valley
site. This follows a recent national trend by governments wherein NEPA is viewed as a nuisance and
its provisions are "trashed." When this happens at nuclear waste sites, unwise decisions focused on
minimizing short-term costs are often made. The long-term results of such an approach - higher life
cycle waste management costs and/or serious environmental damages - have already been witnessed at
the country's larger nuclear waste sites.
Rather than vigorously defend and pursue a scientifically legitimate NEPA analysis and site-wide
decision that contains a prescriptive price tag for site-wide cleanup at West Valley, the
SpitzerlPaterson administrations have unwisely allowed the federal Department of Energy (DOE) to
trash the purposes and protections of the NEPA process and instead have now opted to regard the West
Valley site as a CERCLA ("Superfund") site that mayor may not receive future appropriations to fund
"remedy actions" that address the ongoing and future contaminant releases that most assuredly will
occur at the various waste management areas of this most unsuitable site for waste storage.
Under the Coalition's 1987 sacs and the NEPA, the citizens ofNYS (and the residents of the
region) were entitled to and NYS and the USA were obligated to deliver in a timelyfashion a
thorough, site-wide NEPA analysis of waste impacts over the long-term (10,000 years) under the
required range of waste management strategies, including full waste exhumation, followed by a sitewide waste disposition decision (Record of Decision, or ROD) covering the long-term disposition of
West Valley's wastes. After years of mostly federal data collection, analysis and delay, the Coalition
met with representatives of both the State and the federal governments in 1995 and was promised the
delivery in 1996 of a thorough site-wide analysis (the 1996 DEIS) and a subsequent site-wide NEPA
ROD. Over twenty-two years later, following an arguable segmentation of the site-wide 1996 DEIS
analysis into two processes in 2003, the promise of a timely, site-wide decision still has not been met.
Instead, NEPA co-lead NYS, which years ago largely abdicated its co-lead NEPA responsibilities
of data collection and analysis to the federal government, in December 2008 unwisely allowed the
DOE to release a seriously substandard, scientifically flawed, third DEIS containing a "preferred
alternative" that seeks to further delay the required NEPA site-wide final waste disposition decision for
30 more years. The appeals court unwisely brushed aside the Coalition's August 2005 claim ofNEP A
violations on August 31,2009. The Coalition submitted lengthy comments objecting to the seriously
flawed 2008 DEIS analysis (incorporated by reference). Following closure of the comment period on
the 2008 DEIS on September 8, 2009, the State released for 30 day public comment (in early
November 2009) a Consent Decree that settles, in part, its December 2006 CERCLA lawsuit against
the USA. Two major issues

-

- the natural

resources damages claim and the disposition of the tank farm

were dismissed without prejudice, i.e. both parties agreed not to pursue these issues currently. Only
the issue of who is to pay for disposal of the High-level Waste (HLW) vitrification logs will continue
to be litigated by NYS.
The a priori establishment of different cost splits for the various West Valley wastes and waste
management areas will adversely affect the way many of the wastes are managed either by the State or
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federal governments, in particular the various buried wastes, and will therefore severely prejudice any
future (legally required) site-wide NEP A waste disposition process and decision. The State has said I

that the cost splits for the various West Valley waste management areas that are to be set down in this
CD will apply to any future NEPA cleanup decision. If this is in fact so, why does not the CD
specifically say this? The answer is it cannot. All NEPA processes and decisions must be fully open
to the affected public and are subject to court-reviewable public scrutiny. The secret negotiations that
led to the cost splits of this CD settlement have not been disclosed to the public, at the request of the
Parties and per the order of the Western District Court judge. Only a broad description of the factors
used to arrive at the various cost apportionment percentages is presented. Lacking the required sitewide NEPA waste disposition decision this secretly negotiated CD setting cost splits is not proper and
is premature.
Both in the Notice accompanying the CD and in the CD itself, italicized, bold-face statements are
repeatedly made that this CD will not affect any future site-wide NEPA decision. Given the State's
failure to deliver a timely site-wide NEPA waste disposition decision and the ongoing, extensive onsite
"interim actions" designed to implement the NYS/federal "preferred" onsite waste management
strategy, we view such a claim as a bad joke.
In his September 1, 2009 letter to DOE West Valley Site Manager Bryan Bower, EPA's Paul
Giardina reveals EPA's willingness to trash NEPA for 30 more years for a grand total of 53 years. In
this letter (attached), Giardina says that EPA sees no need for a fourth (phase 2 of the 2008 DEIS)
NEPA ROD at West Valley ifDOE/NYS incorporate into the 2008 EIS consideration of 40 CFR 197
(Yucca Mountain HLW repository) regulations to address the 10,000+ year management of Greater
than Class C wastes (GTCC) and HLW that will in all likelihood remain indefinitely onsite under the
preferred alternative of the 2008 DEIS. What Mr. Giardina means by the vague term "consideration"
is an open question that clearly leaves unacceptable wiggle room given the NEPA record of both NYS
and the USA at West Valley.
From our experience to date, we see no reason to think that the required site-wide NEPA process
at West Valley will ever be concluded in a scientifically valid manner; instead, we think it likely that
the site will be allowed to unravel with only ''band-aids'' being applied to contaminant releases, and
only if and when funds are made available.
Recently some media outlets have raised the question of whether the American people are
becoming ungovernable. We see the raising and discussion of this topic as a case of the victim, the
American people, being blamed for serious failures on major issues of the day that are in fact the result
of special-interest control of the legislative and executive branches of government, which branches of
government are no longer responsive to the democratic will of the people. We do not expect the
judiciary to behave in similar fashion, but we are fully aware that appointments to it are controlled by
the executive and legislative branches. Our recent experience with the judiciary is not encouraging, to
say the least.

Additional comments
In all previousagreementsandprocesses,NYS had ajoint or co-leadrole. Accordingto the terms
of this CD,the role ofNYS governmentwill be subordinatedto that of a "ConsultingParty." NYS

Jim Rauch conversation with Paul Bembia on Monday, November 16, 2009 and David Munro on Monday November
23,2009 (see attached email follow-up)
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will no longer be on equal footing with the federal government. DOE becomes the "Responsible
Party" for all of the site's wastes except those in the State-Licensed Disposal Area (the SDA burial
ground), and the NFS-contaminated soils, i.e. the offsite Cesium Prong. Given DOE's record of failed
containment and inadequate cleanup at its nuclear sites, this provision is totally unacceptable to New
Yorkers and the wider American public.
NYS may be responsible for most of the costs of any future cleanup of contaminated soils,
according to the cost apportionment provisions of this CD; the boundaries of the various soil
contamination areas are to be determined following execution of the CD. Such an apportionment lacks
any valid justification and is not equitable based on our current understanding of the site's wastes and
their origins; it is not acceptable to New Yorkers and residents of the region.
The current cost sharing arrangement continues to place the site at the mercy of yearly federal and
State appropriations (56 and 57). During the vitrification activities of the WVDPA (1980 to 2002),
Congress and the State had a price tag and a task and therefore both were somewhat focused on getting
the job done; even so, this task was drawn out over many more years of appropriations than initially
anticipated. Now, lacking a NEPA site-wide decision carrying a price tag for long-term waste
management, there will be even less impetus for Congress or the State to devote funds to the large
remaining waste management tasks. The required site-wide NEPA long-term waste disposition
decision must not be allowed to be delayed further. Court approval of this CD simply will encourage
such further delay. This outcome, as already stated in our September 7, 2009 comments on the 2008
DEIS (again, incorporated by reference), is totally unacceptable to the affected public.
In addition, the indemnification from liability of both State and federal parties that is contained in
original Cooperative Agreement, making use of the Price Anderson Act, is specifically continued in
this CD (46 and 47). Such indemnification has had the effect of significantly reducing the public's
leverage in legitimate arguments against nuclear ventures that do not include up-front arrangements for
sound, long-term nuclear waste management; and so, it is unsound policy and unacceptable to the
affected public in this instance as well.
This CD contains provisions (54 and 55) that may easily eliminate from the record important
existing factual information (prior to the effective date of this CD) relating to the site, its wastes and
their proper management. This is totally unacceptable to the affected public.
This CD contains provisions (38 d, e and f) that will undoubtedly be used by the DOE to limit the
cleanup requirements of the existing Atomic Energy Act (AEA) regulatory regime. For example,
CERCLA section 121 (d)(2)(A) states that CERCLA remedies must meet the requirements of ARARs
(i.e., the existing AEA regulatory framework) that are legitimately requested in a timely fashion by a
state.2 The State already has a record of failing to use this CERCLA section to request that the
legitimate AEA cleanup framework be followed by the U. S. Army Corps of Engineers in its CERCLA
cleanups of formerly abandoned Manhattan Project!AEC sites (FUSRAP sites), specifically the
Niagara Falls Storage Site, the Tonawanda, NY site, and the Colonie site near Albany. This provision
is totally unacceptable to the affected public.
z
See the attached memo by NYSDEC attorney J. Eckls, provided by DEC in response to scoping comments on the
10-years-overdue promulgation of 6 NYCRRPart 384, the State's version of 10 CFR 20 Subpart E (the federal
Ucense Termination Rule or "LTR")
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Comments by Jim Rauch, December 4, 2009
Steering Committee for the Coalition on West Valley Nuclear Wastes
Joanne Hameister, Chair
Attachments:
1 - 11/23/09 Emailto Jim Rauch from David Munro, NYSERDA
2 - 9/1/09 Letter from Paul Giardina, EPA to Bryan Bower, DOE WV Project Manager
3 - 517/08 Memo by J. Eckls, NYS DEC General Counsel, attached to email to Jim Rauch from
Barbara Youngberg

